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DEQ S ON ON GHALLENGED BALLOTIS

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated its authority inthis
natter to a three-nenber panel .

Following a Petition for Certification filed in this matter
by the Uhited FarmVWrkers of Anerica, AFL-AQ O (URW on June 17, 1977,
the International Uhion of Agricultural Wrkers (International) and the
I ndependent Uhion of Agricultural Vérkers (1ndependent) each filed a
petition to intervene in the representati on proceedi ng.

O June 23, 1977, a representation el ecti on was



conduct ed anong the agricul tural enpl oyees of Ml -Pak M neyards, Inc.,

the Ewployer. The Tally of Ballots showed the fol | owi ng results:

UFW. . 142
International ........... 85

I ndependent ............. 3

No thion ................ 55
(hal lenged Ballots........ 5
Total ........... ... .. .... 290
Void Ballots............... 3

As the nunber of chal lenged ballots was sufficient to
determne the outcone of the election, the Acting Regional D rector
conduct ed an investigation and i ssued a Report on Chal l enged Bal l ots on
June 25, 1977, and a Suppl enental Report on March 13, 1979. The
Regi onal D rector recommended that the chall enges to the ballots of
Leopol do Equi hua and Irna Val enci a be overrul ed, that the chal |l enges to
the bal lots of Armando Madrigal and Beatriz M de Bautista be
sustai ned, and deferred the resol ution of the challenge to the ball ot
of Rosa Lopez pending the outcone of an unfair |abor practice charge
based on her termnation. The UFWand the Enpl oyer filed tinely
exceptions to both the original and Suppl enental Reports on Chal | enged
Ball ots.

Arnmando Madri gal

The Regional D rector recommended that the chall enge to the
bal | ot of Armando Madrigal be sustained, as Madrigal did not work for
the Enpl oyer at any tine during the eligibility period, June 10 through

June 16, 1977. As no exceptions have been filed
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wth respect to this recommendati on of the Regional Drector, the
challenge to the ballot of Armando Madrigal is hereby sustained.
Fosa Lopez

Rosa Lopez worked for the Enpl oyer until she was di scharged
on June 7, 1977. She did not work for the Enpl oyer during the
eligibility period, and her nane did not appear on the eligibility list.
Lopez' termnation was the subject of an unfair |abor practice charge
filed by the UFW in which the UFWal | eged that Lopez had been
di scharged in violation of Section 1153 (c) and (a) of the Agricul tural
Labor Relations Act. As we concluded in Ml -Pak Mneyards, Inc., 5 ALRB

No. 13 (1979), that Lopez was di scharged for cause, the challenge to her
bal | ot is hereby sustai ned.

Leopol do Equi hua

Leopol do Equi hua' s nane did not appear on the
eligibility list submtted by the Enpl oyer. However, the Regional
Drector's investigation reveal ed that the Enpl oyer's payrol| records
show that Equi hua worked for the Ewl oyer fromJune 10, 1977, through
the end of the harvest on July 9, 1977. Payroll checks were issued to
Equi hua for the periods endi ng June 15, 1977, and June 22, 1977, and the
Enpl oyer provi ded cancel | ed paychecks whi ch were signed by Equi hua. V¢
find that Equi hua worked for the Enpl oyer during the eligibility period,
and we therefore adopt the Regional Drector's recommendati on and her eby
overrule the challenge to his ballot.

Irma Val enci a

Irma Valencia' s last day of work for the Enpl oyer was
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June 3, 1977, at which tine she stopped working to have a baby, which
was delivered on June 7, 1977. Valencia did net work during the
eligibility period and her nane did not appear on the eligibility |ist.
She had started working for the Enpl oyer in 1974, and worked each year
thereafter during the thinning and harvest seasons. The Enpl oyer's crew
forewonan, Maggi e Meza, usually cal l ed Val encia a few days before work
started. Valencia s husband, nother and other relatives work for the
Enpl oyer.

The Enpl oyer states that it does not have a naternity | eave
policy, or any policy whereby its enpl oyees can take tine off for
si ckness or personal reasons and expect reenpl oynent at the termnation
of their absence. The Enpl oyer al so argues that, before Valencia |left,
she did not arrange wth her supervisor or anyone el se to be absent from
work. Further investigation or hearing is required to determne the
nature of Valencia s enpl oynent wth Ml -Pak and the facts surroundi ng
her pregnancy-rel ated absence. Rod McLellan, Inc., 3 ALRB No. 6 (1977);
Roberts Farns, Inc., 5 ALRB No. 22 (1979). In these circunstances, the

challenge to her ballot wll not be resol ved unless and until it proves

to be outcone-determnative. Beatriz M de Bauti sta

Thi s enpl oyee had worked for the Enpl oyer beginning in the
summer of 1969. n April 16, 1973, an economc strike commenced at Ml -
Pak. The Enpl oyer's payroll records show that De Bautista continued to
work until about May 18, 1973, at which tine she joined and parti ci pat ed
in the strike.

The Regional DO rector recommended sustaining the
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challenge to Ms. De Bautista' s ballot on two grounds: (1) that she was
not an economc striker because she did not join the strike at its
inception; and (2) that economc strikers are ineligible to vote in
Agricul tural Labor Relations Board el ecti ons conducted nore than
eighteen nonths after the effective date of the Act. Two recent cases
require us to reject the Regional Drector's reasons for recommendi ng
that this chal | enge be sustai ned.

In Roberts Farns, Inc., 5 ALRB No. 22 (1979), we held that an

enpl oyee who works for the struck enpl oyer during the early part of a
strike may subsequent|y acquire economc-striker status by joi ning and
participating in the strike. Therefore, M. De Bautista is not deprived
of status as an economc striker nerely because she joined the strike
approxi natel y one nonth after it began.

In Goachella Inperial Dstributors, 5 ALRB No. 18 (1979), we

held that the eighteen-nonth limtation on the special enfranchi senent
of pre-Act economc strikers was tolled during those nonths within the
ei ghteen-nont h period during which the Board was w thout funds to
conduct el ections. The el ection herein was conducted in June of 1977,
wthin the statutory eighteen-nonth period, as adjusted to allowfor the
period of the Board s inactivity. See Karahadian & Sons, Inc., 5 ALRB
No. 19 (1979).

V¢ cannot, however, nake a final determnation of the
challenge to this ballot on the basis of the record before us. The
Regional Drector's investigation reveal ed that at sone tine after the

commencenent of the strike, De Bautista attenpted on two
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occasions to return to her job wth the Enpl oyer. Further investigation
W Il be necessary to determne whether De Bautista abandoned her
interest in the strike by reapplying for work wth the Enpl oyer.
Therefore, the challenge to her ballot wll not be resol ved unl ess and
until it proves to be out cone-determnative.

The Regional Orector is hereby directed to open and count the
bal | ot of Leopol do Equi hua (Schedule A attached) and to thereafter
prepare and serve upon the parties an Anended Tally of Ballots. [|f, upon
consi deration of the nunber of chall enges sustai ned herein (Schedul e B
attached) and the nunber of unresol ved chal | enges (Schedule C attached),
the el ection remai ns unresol ved, the Regional Drector shall conduct such
further investigation as is necessary to resol ve the challenges listed in
Schedul e C herein, and shall prepare a Suppl enental Chal | enged Bal | ot
Report setting forth his or her findings and recommendat i ons.

After the ballot listed in Schedule Ais opened, a runoff
el ection nay be necessary. The Enpl oyer argues that a runoff el ection
woul d be inappropriate in this case because of the anount of tine that
has passed since the original election. V¢ considered this problemin
Jack T. Baillie ., Inc., 4 ALRB No. 47 (1978), and held that, where a

long period of tine has passed since the original election and there is
a likelihood of substantial turnover in unit personnel during that
period, a runoff election using a current eligibility payroll period
woul d provi de the
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opportunity for a nore representative vote. This procedure is
appropriate in the present case if a runoff election is required.

Dated: My 3, 1979

RONALD L. RUZ, Menber

RCBERT B. HUTCH NSO\ Menber

JGN P. McCARTHY, Menber
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SGHEDULE A - GHALLENGES OVERRULED

1. Leopol do Equi hua

SCHEDULE B - CHALLENGES SUSTAI NED - NO EXCEPTI ONS
1. Arnmando Madri gal

2. Rosa Lopez

SGHEDULE C - GHALLENGES UNRESALVED

1. Irma Val encia

Beatriz M de Bauti sta

N

5 ALRB No. 32 8.



CASE SUMARY

Mel - Pak M neyards, Inc. (URW 5 ARB No. 32
Gase No. 77-RG 12-C

REQ ONAL D RECTAR S REPCRTS _

~ Avrepresentation el ection was conducted on June 23, 1977, anong
Lhe agricul tural enpl oyees of Ml -Pak M neyards, Inc., the Enpl oyer
erein.

As there were five chal l enged bal | ots, which were
sufficient in nunber to determne the outcone of the el ection, the
Regional Drector conducted an investigation and thereafter issued a
Report on Chal | enged Bal lots, followed by a Suppl enental Report on
Chal | enged Bal lots. The Regional Drector recommended that the
chal l enges to two ballots be sustained, that the chal l enges to two ot her
bal [ ots be overruled, and that the resolution of the fifth challenge be
deferred pendi ng the outcone of an unfair | abor Pr actice charge based on
the enpl oyee's termnation. The WFWand the Enpl oyer each tinely filed
excePt| ons to the original Report and the Suppl enental Report on
(hal | enged Bal | ot s.

BOARD DEA S ON

_ As to the first two challenges, the Board affirned the
Regional Director's recommendation that the first be sustained, as no
exceptions had been filed wth respect to this recommendati on.
The Board al so sustained the challenge to the second bal | ot because of
its conclusion in a related unfair |abor practice case, Ml -Pak _
Mineyards, Inc., 5 ALRB No. 13 (1979), that the voter had been term nated
for cause before the eligibility period. The Board affirned the Regi onal
Orector's recoomendation that the challenge to the third ballot be
overrul ed, although his name did not appear on the eligibility Iist,
based on the evidence that the enployee had in fact worked for the
Enpl oyer during the eligibility period. The Board deferred resol ution of
the two remai ni ng chal l enges unless and until they prove to be out cone-
determnative. The Board ordered the Regional Drector to open and count
the one overrul ed chall enged ball ot and to i ssue an Anended Tally of
Ballots. If the election remains unresol ved due to the renaining two
chal l enges, the Board ordered the Regional Drector to investigate and
prepare a Second Suppl enental Report on Chal | enged Ballots. [If a runoff
el ecti on becones necessary, the eligibility will be [imted to enpl oyees
enpl oyed during the payroll period preceding the date of issuance of the
noti ce of the runoff el ection.

* % *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* % *
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